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Management Agreement dated as of June 20, 1978
between National Railway Utilization Corporation
and James M. Shoemaker, Jr., Owner, covering Two (2)
70-ton, 50"6" Boxcars bearing Road Numbers
PT 205031 - PT 205032 (both inclusive).

Security Agreement between The South Carolina
National Bank, as Secured Party, and James M. Shoemaker, Jr.,
the Debtor.

The address for National Railway Utilization Corporation is
1100 Centre Square East, 1500 Market Street, Philadelphia,
Pennsylvania 19102.

The address for The South Carolina National Bank is P. 0. Box
969, Greenville, S. C. 29602.

The address for james M. Shoemaker, Jr.
is p. 0. Box 10207, Greenville, S. C.

(a's Owner and Debtor)
29603.

Our check is enclosed to cover the filing fee in the amount
of $100.00 for both documents. Please return the original and
one certified copy to Carl F. Muller, Esquire, P. 0. Box 10207,
Greenville, S. C. 29603, with the recording certification data
stamped thereon.
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Very truly yours,

Carl F. Muller
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MANAGEMENT /KREEMEHI JUN 2 9 1978 ^ Ifl

tfU2^i£AI£ .CttMMESCE CQMM'SSJQN.

THIS AGREEMENT, dated as of June 20, 1978, between NATIONAL.

RAILWAY LTTILIZATION CORPORATION (NRUC) and James M. Shoemaker, Jr. •

(Owner) .

W I T N E S S E T H :

WHEREAS, the Owner has executed and delivered to The South

Carolina National Bank as Lender (the Lender) , a Security Agreement dated

as of June 20, 1978 (the Security Agreement) with respect to two 70- ton

50' 6" boxcars which are to bear railroad numbers PT205031-PT205032

(the Equipment, and each such boxcar being herein referred to as a Unit),,

by the terms of which the Owner has granted security interest in the

Equipment to secure the obligations of Owner under a certain note to the

Lender , and

WHEREAS, the Owner has agreed under the Security Agreement to do

and perform certain things with respect to the management , maintenance and

operation of the Equipment and, consequently, the Owner desires to retain

the services of NRUC, as agent of the Owner, for such purpose; and

WHEREAS, NRUC is -willing to accept such appointment as agent, to
«.

perform on behalf of the Owner all 'duties and obligations of the Owner

under the Security Agreement and to manage the Equipment for tine account of

the Owner during the term of this Agreement;

NOW THEREFORE, in consideration of the premises and the mutual

covenants herein contained, the parties hereto agree as follows:

1 .' Appointment of Agent; Acceptance. Subject to the terms and

conditions of this Agreement, the Owner hereby appoints NRUC as agent of .

the Owner for the purposes herein stated and NRUC hereby accepts such

appointment. In such connection, NRUC acknowledges receipt of an executed

copy of the Security Agreement and hereby agrees that in the performance of

its duties as agent hereunder it shall be bound by the terms and provisions

thereof and that its rights hereunder and the rights of any railroad with

which NRUC, oh behalf of the Owner, shall have executed a per diem lease in

accordance herewith, shall be subject and subordinate to the rights of the

Lender under the Security Agreement.

2. Term. This Agreement shall remain in force until it shall

have been terminated as to all of the Units of Equipment. The term of this



Agreement with respect to each Unit shall commence on the date of delivery

of such Unit as provided in Section 3 and shall continue until January 15,

1984, unless sooner terminated as hereinafter provided.

3. Delivery and Acceptance of Units. Upon delivery of each Unit

of the Equipment to a point designated by NRUC, NRUC will inspect the same

and, if such Unit shall be found to be in good order, accept the same for

the Owner by executing the Certificate of Acceptance in the form attached

hereto as Exhibit A. Upon execution of such Certificate of Acceptance such

Unit shall be deemed to be subject to this Agreement. NRUC agrees to

deliver to the Owner and the Lender executed copies of all such Certifi-

cates of Acceptance. \

4. Management Duties. The agency and management functions to be

performed by NRUC hereunder shall include those set forth in the Security

Agreement and, to the extent not inconsistent therewith, those specifically

set forth in this Section 4 and such other duties and responsibilities as

shall be agreed upon from time to time by die parties hereto, with the

prior written consent of the Lender:

A. NRUC shall manage and arrange for the utilization of the

Units at NRUC's complete.discretion and shall perform all neces-

sary administrative acts to ensure the proper utilization of said

Units and the protection of the Lender's and the Owner's interest

therein.

B. NRUC shall make available for the Units the markings of

a railroad controlled by NRUC or with which NRUC has executed a

per diem lease. NRUC agrees that on or before acceptance of the

Units by NRUC, the Units shall have affixed thereto the markings

required by the Security Agreement and shall be lettered with

such railroad markings and the name and/or other insignia used by

such railroad. Such name or insignia shall comply with all

applicable regulations. The NRUC logotype insignia may be

affixed to each side of the Units in standard size.

C. NRUC shall prepare all documents for filing relating to

the registration, maintenance and record keeping functions for

the Units in accordance with Association of American Railroad

(AAR) interchange agreements. Such matters shall include, but
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shall not be limited to, die preparation of the following docu-
o

ments: (i) appropriate MR interchange agreements with respect

to the Units; (ii) registration for each Unit in the Official

Railway Equipment Register and the Universal Machine Language

Equipment Register directing, inter alia, that all correspondence

from railroads using such Units shall be addressed to NRUC; and

(iii) such reports as nvny be required from time to time by the

Interstate Commerce Commission (ICC) and other regulatory agen-

cies with respect to the Units. Any record keeping performed by

NRUC and all records of payments and charges and all cprrespon-
>

dence relating to the Units shall be separately recorded and

maintained by NRUC in a form suitable for reasonable inspection

by the Lender and the Owner from time to time during regular

business hours of NRUC.. NRUC shall supply the Lender and the

Owner with such reports regarding the use of die Units as die

Lender and the Owner may reasonably request.

D. NRUC shall perform all car accounting services for die

Units and send reports to the Lender and the Owner on a quarterly

basis itemizing all revenues by Unit number.

E. Except for property taxes (which shall be payable, if at

all, by the Owner), and certain expenses set forth in Section 5 G

NRUC, as agent, will pay all costs, expenses, fees and charges

incurred in connection with die use and operation of each Unit

during the term of this Agreement, including but not limited to

all liability and property damage insurance, government fees,

repairs., maintenance and servicing. NRUC agrees to pay such

amount to the person entitled thereto and'to send reports to the

Lender and the Owner on a quarterly basis itemizing all such

payments by Unit number. The Owner hereby transfers and assigns

to NRUC for and during the term of this Agreement all.of its

right, title and interest in any warranty in respect to the

Units. Any recovery under such warranty shall .be made payable to

NRUC. All proceeds from such recovery shall be used to repair or'

replace the Units.
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F. NRUC shall make or cause to be made such inspections of

.and maintenance and repairs to the Units as may be required.

NRUC shall also make or cause to be made, at its expense, all

alterations, modifications, or replacements of parts as shall be

necessary to maintain the Units in good operating condition (or-

dinary wear and tear excepted), in accordance with applicable

standards set forth in the Security Agreement, throughout the

term of this Agreement. NRUC shall be responsible for arranging

repairs and maintenance at its expense.

G. NRUC shall collect and receive all mileage charges, car

hire revenues (including both basic per diem and incentive per

diem paid by other railroads with respect to the Units) and all

other revenues, and shall pay such revenues actually received by

it to the Owner quarterly on April 15, July 15, October 15, and

January 15 of each year, provided, however, that because under

current ICC regulations, incentive per diem earned by the boxcars

subject to this agreement cannot be paid directly to the Owner,

NRUC shall credit to the account of the Owner an amount equal to

the incentive per diem received with respect to the Units and pay

- such amount from its other unrestricted funds. NRUC may deduct

from revenues, the management fee provided in Section 5 and the

maintenance fee provided in Section 6, movement and storage

expenses, ad valorem taxes and car hire reclaim allowed to any

railroad by NRUC, provided further that NRUC shall not deduct its
o

management fee from revenues unless such revenues (together with

any:funds of Owner held by the Agent referred to hereinafter) are

sufficient to pay the Lender $1,975.20 per boxcar on January 30,

1979 and $1,184 per boxcar on subsequent quarterly payment dates.

If NRUC is not permitted to deduct its management fee, such fee

shall be accrued and shall be deducted when, and only to the

. extent, that revenue on future payment dates hereunder are

sufficient to the foregoing debt service and maintenance fee.

Any accrued.management fee not paid at termination or expiration

of this Agreement (including any extension hereof) shall.be

waived.

H. NRUC shall pool the car hire and mileage revenues and
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expenses of the Units with the income and expenses of 70 boxcars or such

lesser number as are owned by persons who have executed the Agency

Agreement with South Carolina National Bank dated as of June 20, 1978. All

such income generated by such boxcars will be computed on a quarterly

basis. Subject to the provisions of Section 4G, all expenses incurred in

connection with the ownership, management, operation and use of such

boxcars for which the owners are responsible, will be deducted from the

pooled revenues and the remaining amount will be credited to the owners pro

rata on a per boxcar basis.

It is understood and agreed that NRUC is managing other railroad

equipment for its own account and that NRUC may have conflicts of interest .

between the management of the Owner's Units and other railroad equipment

owned, controlled or managed by NRUC. Although there can be no assurance

that the Owner's Units will earn revenues equal to those of other railroad

equipment owned, controlled or managed by NRUC, NRUC agrees to use reason-

able efforts to integrate the Owner's Units into the fleet of railroad

equipment controlled by NRUC and to manage the Owner's Units in a manner

consistent with the management by NRUC of other railroad equipment. NRUC

shall have no liability under this Agreement except for fraud, bad faith or

gross mismanagement.

5. Management Fees. In consideration of the management services

performed by NRUC, the Owner agrees to pay NRUC subject to the provisions

of Section AG 22 1/270 of all revenues earned by the Owner's Units (net of

reclaims); provided, however, that the management fee shall under no

circumstances be less than $2.40 per Unit per day. If, because of the

foregoing sentence, the management fee exceeds 22 1/27o of revenues for any

calendar year, the Owner shall have the right to terminate this Agreement.

6. Maintenance Fee. The Owner shall pay to NRUC a maintenance

fee of $1.96 per Unit per day during die term of this Agreement. The

maintenance fee shall be. held in escrow by NRUC in an account completely

segregated from all other funds of NRUC. The funds in such account shall

only be used for maintenance. At the termination of this Agreement any

funds not.expended for maintenance shall be retained by NRUC; provided,

however, the Owner shall have the right to inspect the Units at the termi-
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nation of this Agreement to determine that die Units are in good working

order and repair (normal wear and tear excepted) and NRUC shall cause to be

made at its expense such repairs as are necessary to restore the Units to

such condition. The maintenance fee shall be subject to increase (but not

decrease) as follows:

If the labor rate established by the Association of American

Railroads and in effect on December 31 of each year commencing December 31,

1978 (the Prevailing Labor Rate) shall differ from the labor rate so

established and in effect on the date hereof (the Current Labor Rate), the

maintenance fee shall be adjusted to be the product obtained by multiplying
s

the maintenance fee by a fraction, the numerator- of which is the Prevailing

Labor Rate and the denominator of which shall be such Current Labor Rate.

Any such adjustment shall be instituted by notice from NRUC to the Owner

and Lender and shall take effect with respect to maintenance fees coming

due next after the date of such notice; provided, however, that no adjust-

ment shall be made which would reduce the maintenance fee below the initial

maintenance fee.

7. Insurance. NRUC will, at all times while this Agreement is

in effect and at its own expense, cause to be carried and maintained all

risk, physical loss and damage insurance in the amount of $39,600 with

respect to all Units subject hereto. Such insurance may provide for a $500

deductible per Unit. - NRUC will also cause to be carried and maintained

public liability insurance in an amount not less than $3,000,000. NRUC

will will furnish to the Owner and the Lender, concurrently with the -

execution hereof and thereafter at intervals of not more than twelve (12)

calendar months, proof of insurance coverage for die ensuing year. NRUC

will agree to advise the Owner and the Lender promptly of any lapse of°any

such insurance or of any default of payment of any premium and of any other

act or omission of NRUC of which it has knowledge which might, in its

opinion, invalidate or render unenforceable, in.whole or in part, any

insurance on the Units. All insurance shall be taken out in the name of,

and losses paid thereunder shall be. payable to, NRUC, the Owner and the

Lender, as their interest, may appear. The policies or certificates shall

provide that dnere shall be no recourse against die Owner or the Lender for

the payment of premiums and shall provide for at least thirty (30) business
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days' prior written notice to be given to the insureds by the underwriters

in the event of cancellation. If NRUC shall default in the payment of any

premium-in respect of any such insurance policies, the Owner or the Lender

may, but shall not be obliged to, pay such premium, and if'either the Owner

or the Lender shall do so, NRUC shall repay the amount thereof to the Owner

or the Lender on demand, together with interest in the amount of 11 1/27o

per annum.

8. Possession and Use. NRUC, as agent, shall be entitled to the

possession of the Units and shall also be entitled (i) to the use of the

Units by it or any affiliate upon lines of railroads owned or operated by

1 it or any affiliate or upon lines of railroads over which NRUC or any such

affiliate has trackage or other operating rights or over which railroad

equipment of NRUC or any such affiliate is regularly operated pursuant to

contract; (ii) to permit the use of die Units upon connecting and other

carriers in the usual interchange of traffic or pursuant to run-through

agreements; and (iii) to lease any Unit or Units to other companies incor-

porated under the laws of any state of the United States or the District of

•Columbia, for use in connection with their operations, but only upon and

subject to all the terms and conditions of this Agreement and the Security

Agreement. NRUC shall not assign or permit the assignment of any Unit to •

service involving the regular operation and maintenance thereof outside the

United States of America.

NRUC agrees that to the extent it has physical possession and can

control use of the Units, the Units will at all times be used and operated

under and in compliance with the laws of the jurisdiction in which the sane

may be located and in compliance with all lawful acts, rules and regula-

tions and orders of any governmental bodies or officers having power to

regulate or supervise the use of such property, except that either the

Owner or NRUC may in good faith and by appropriate proceedings contest the

application of any such rule, regulation, or order in any reasonable manner

at the expense of the contesting party. NRUC will not directly or indi-

rectly create, incur, assume or suffer to exist, any mortgage, pledge,

lien, charge, encumbrance or other security interest or claim on or with

respect to the Units or any interest therein or in this Agreement, except

the rights of the Lender under the Security Agreement. NRUC will promptly,
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at its expense, take such action as may be necessary to duly discharge any

such mortgage, pledge, lien, charge, encumbrances, security interest, or

claim if the same shall arise at any time by persons claiming through or

under NRUC.

9. Default. .

A. The occurrence of any of the followinng events shall be

Events of Default hereunder:

(i) The nonpayment by either party of any sum required here-

under to be paid by the other party within 10 days after notice thereof;

(ii) The default by either party under any other term,

covenant or condition of this Agreement which is not cured with 10 days>

after notice thereof from such party.

(iii) Any affirmative act of insolvency by NRUC, or the filing

by NRUC of any petition or action under any bankruptcy, reorganization,

insolvency, or moratorium law, or any other law or laws for the relief of,

or relating to, debtors.

(iv) The filing of any involuntary petition under any bank-

ruptcy, reorganization, insolvency or moratorium law against NRUC that is

not dismissed within sixty (60) days thereafter, or the appointment of any

receiver or trustee to take possession of the properties of NRUC, unless

such petition or appointment is set aside or withdrawn or ceases to,be in

effect within sixty (60) days from the date of said filing or appointment.

(v) The subjecting of any of the property of NRUC to any

levy, seizure, assignment, application or sale for or by any creditor or

governmental agency which substantially impairs the capacity of NRUC to

fulfill its obligations under this Agreement.

10. Remedies Upon Default.

A.. Upon the occurrence of any Event of Default by one party

to this Agreement, the other party may terminate this Agreement and proceed

by appropriate court action to enfore performance by the other party of

this Agreement and to recover direct financial damages which result from a

breach thereof and such defaulting party shall bear the other party's costs

and expenses, including resonable attorneys' fees, in securing such

enforcement;
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B* In the event of default by NRUC, the Owner may by notice

in writing to NRUC, terminate the right of possession of NRUC of the Units,

whereupon all right and interest of NRUC in die Units shall terminate; and

thereupon the Owner may by its agents enter upon any premises where the

Units may be located and take possession of them and henceforth hold,

possess and enjoy the same free from any right of NRUC;

C. In the event of default by the Owner, NRUC, by notice in

writing to the Owner, may terminate its obligations hereunder.

11. Termination. At the expiration or termination of this Agree-

ment as to any Units NRUC will surrender possession of such Units to the
>

Owner by delivering the same to such location as the Owner shall reasonably

designate. The assembling, delivery, storage and transporting of the Units

shall be at the expense and risk of the Owner except in the event of a

termination by reason of a default by NRUC under section 9 of this Agree-

ment. A Unit shall be deemed terminated and no longer subject to this

Agreement upon removal of the railroad markings from the Unit placed there-

on by NRUC and the placing thereon of such markings as may be. designated by

the Owner.

NRUC, at the expense of the Owner will arrange for storage of the

Units for such period of time as shall be required by the Owner or the

Lender, provided, that if such termination results from a default by NRUC

under Section 9 of this Agreement, NRUC shall arrange for storage of the

Units at its expense for 90 days.

If such Units are not on die railroad line of NRUC or its affili-

ates upon the expiration or termination of this Agreement, all costs of

assembling, delivering, storing, and transporting such Units, except as

provided above, to NRUC's railroad line or the railroad line of a subse-
\

quent agent, purchaser or lessee shall be borne by die Owner.

From and after termination of this Agreement with respect to any

Unit and until its return to die Owner, all revenues earned by such Unit

shall be paid to the Owner after deducting the management fee provided in

Section 5.

12. Indemnities. NRUC will defend, indemnify and hold harmless

the Owner from and against:
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A. Any and all loss or damage of or to the Units, usual

wear and tear excepted;

B. Any claim, cause of action, damage, liability, costs or

expense (including legal fees and costs to which the Units may be subject

or which may be incurred in any manner by or for the account of any such

Unit) as a result of the use, maintenance, repair, replacement, operation

or die condition thereof.

13.. Warranties and Covenants. NRUC represents, warrants and

covenants that:

A. NRUC is a corporation duly organized, validly existing

and in good standing under the laws of the State of South Carolina and'-has

the corporate power and authority, and is duly qualified and authorized to

do business wherever necessary, to carry out its present business and

operations and to own or hold its properties aid to perform its obligations

under this Agreement.

B. The entering into and performance of this Agreement will

not violate any judgment, order, law or regulation applicable to NRUC, or

result.in any breach of or constitute a default under, or result in the

creation of any lien, charge, security interest or other encumbrance upon

any assets of NRUC or on the Units pursuant to any instrument to which NRUC

is a party or by which it or its assets may be bound.

C. There is no action, suit or proceeding pending or

threatened against NRUC before any court or administrative agency or other

governmental body which, if adversely determined, might have a material

adverse effect on the business properties, assets or condition, financial

or otherwise, of NRUC.

D. NRUC is not a party to any agreement or instrument or

subject to any charter or other corporate restriction which, so far as NRUC

can now reasonably foresee, will individually or in the aggregate materi-

ally adversely affect the business,.condition or any material portion of

the properties of NRUC or the ability of NRUC to perform its obligations

under this Agreement.

E. Neither NRUC nor its counsel knows of any requirements

for recording, filing or depositing this Agreement other than pursuant to

Section 20c of the Interstate Commerce Act, which is necessary to preserve
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or protect the title of the Vendor in the United States of America.

14. Lease and Assignment.

A. NRUC shall not have the right to assign this Agreement

without the prior written consent of the Owner and the Lender.

B. All rights of the Owner hereunder are hereby assigned,

pledged, mortgaged, transferred by the Owner to the Lender as additional

security for the obligations of tine Owner under the Note and Security

Agreement and NRUC hereby acknowledges such assignment and agrees to pay

all revenues and other monies due to the Owner hereunder directly to The

South Carolina National Bank, Agent under Agreement dated June 20, 1978,
4

(the Agent) to be held and disbursed as provided therein. This Agreement

and NRUC's rights hereunder are and shall be subject and subordinate to

the rights of the Lender under the Security Agreement.

The making of the foregoing assignment by the Owner shall not

serve to relieve the Owner of any liability or undertaking hereunder, nor

shall such assignment impose any liability or undertaking hereunder upon

the Lender.

15. Miscellaneous.

A. This Agreement shall be binding upon and shall inure to

the benefit of the parties hereto and their respective heirs, successors

and assigns.

B. Any notice required or permitted to be given by one

party to another hereunder shall be property given when made in writing,

deposited in the United States mail, registered or certified, postage

prepaid, addressed to:
%

OWNER at: The address set forth on the execution
page hereof.

• NRUC at: 1100 Centre Square East
1500 Walnut Street
Philadelphia, Pennsylvania 19102

LENDER at: P. 0..Drawer 969
Greenville, South Carolina
Attention: Mr. Charles Cecil

AGENT "at: • P. 0. Drawer 969
Greenville, South Carolina
Attention: Trust Officer
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or such other address as such person nvay from tijiie to tune designate by "

such notice in writing to the other.

C. NRUC shall take all action requested by the Owner or the

Lender to confirm the interest of the Owner or the Lender in the Units and

that NRUC has no interest in die Units other than as Agent hereunder.

D. During the continxiance .of this Agreement, the Owner and

the Lender shall have the right at their own cost and expense, to inspect

the Units at any reasonable time or times wherever the Units may be.

E. No failure or delay by either party shall constitute a

waiver or otherwise affect or impair any right, power or remedy available

to such party nor shall any waiver or indulgence by either party or any

partial or single exercise of any right, power or remedy preclude any other

or further exercise thereof or the exercise of any other right power or

remedy. •

F. This Agreement shall be governed by and construed

according to the laws of die State of South Carolina.

IN WITNESS U1IEREOF, .the parties hereto liave executed this Agree-

ment as of the date above written.

NATIONAL RAIUWAY-JflPlLIZATIC

ATTEST:

Tlflfe; $*<,**„ (/

Street or Post Office Address

City and^State
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STATE OF

COUNTY OF

On this^^^^day of /̂au-y—z—' , 1978, before me personally
/i A (I ' 17

personally known, who, being by me duly

sworn, says that he is a Vice-President of National Railway Utilization

Corporation, and SM-̂ /̂ff/. ĵ ^̂ ffiro me personally known to be the

Secretary of said corporation; that the seal affixed to the foregoing

instrument is the corporate seal of said corporation; that said instrument

was signed and sealed on behalf of said corporation by authority of its

Board of Directors, and they acknowledged that the execution of the N

foregoing instrument was the free act and deed of said corporation..

Notary Public

My Conmission Expires: /<Q

STATE OF.

COUNTY OF

On thiSĉ x̂lay of M.X-̂ >̂t— 1978, before me personally

appeared U.yfr. ̂JJuu2̂ t«Ĵ u,yj, to me personally known,, being by me duly sworn,

says that he signed the Management Agreement, and he acknowledges that the

execution of the foregoing instrument was his free act and deed.

Notary Public

My Conmission Expires:

'(Seal)



EXHIBIT "A1

CERTIFICATE OF ACCEPTANCE

The undersigned, being a duly authorized inspector for

National Railway Utilization Corporation (NRUC) as Manager under

a Management Agreement dated as of June 20, 1978, hereby
o

certifies that he has made an inspection of . . . boxcar(s)

bearing number(s) as follows:

PT205031-PT205032

That he has fully and finally accepted such boxcars on

behalf of NRUC and on behalf of James M. Shoemaker, Jr.

as Owner, and that each of said boxcars conforms to and fully

complies with the terms of said Management Agreement and is in

condition satisfactory to NRUC.

AUTHORIZED INSPECTOR


